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January 16, 120%

Mon. Merritt F. Hines
County Attorney
Nidland County

Midland, Texas
Dear S5iri

Opinion Ko, 0-91%

Re: Chief deputies for Sher-
iffs and Assessoras and
Collectorl

Your letter of January 10, 139, in regard to
chief deputies for Sheriffs and Assessors and Collectors
in countiee of a populaiion of less than 0,000 inbavitanis
was duly received by this office.

in counties having & population of less than 10,000 in-
) , habitants, such ags Midland GCounty, in which the Sheriff is

/ also the Assessor and Collector of Taxes, 1s such officer
entitled by virtue of Article 3902 of Revised Civil Statutes
of Texas to two chief deputies at a salary of $1800.00 per
annum, on the grouml that these are two offices, or is he
entitied to only ene chief deputy?

|
3
5 - ¥e interpret your question teo be whether or not
X
g‘z

The combining of the office of Sheriff and the
orfice of Assessor and Collector is provided for in Article
Viil, Section 16, ¢of the Comestitution of Texas, as followe:

®The sheriff of each county in addie
tion to his other duties shall de the
Assessor and Collector of Taxes therefor;
but, 1in counties having ten thousand
{10,000) or more inhabitants, to be de-
termined by the last preceding census of
the United States, an Assessor and Col-~
% lector of Taxes shall be eclected to heold
o office for two {(2) years and until his
o successor shall be elected and qualified.
(Sec, 16, Art, 8, adopted eleetion Nov, 8§,
1932. %
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This conmbined office 1s also provided for in
Article 7248, of the Revised Civil Statutes of Texas, as
follows;

#*In each county having less than tea
thousand (10,000) inhadbitants, the sheriff
of such county shall be the Assessor and
Collector of Taxes, and shall have and ox-
ercise all the rights, powers and privi-
leges, be subject to all the requirements
and restrictions, and perform all the duties
imposed by law upon assessors and collectorsg
and he shall also give the same bonds re-
quired of an assessor and collector of taxes
elected.® (As amended Acts 16933, 434 Leg., p-
ws, ch. E?’ i 2).

We now come to the question &8s t¢ how Article
3902, which provides for chief deputies for officers in
counties of this size, applies to the combined office of
Sheriff and Assessor and Collector. Article 3902, in

part, says:

®*Whenever any distriect, county or pre-
cinct officer shall require the services o7
deputies, assistants or clerks in the per-
formance of his duties he shall apply to the
County Commissioners*® Court of his county
for autbority to sppoint such deputies, “sas

%1, In counties having a population of
twenty~five thousand (285,000) or less inhabi-
tants, first assistant or chief deputy not te
exceed Eighteen Hundred ($1800.00) Dollars per
ennum; other assistants, uties or clerks
not to exceed Fifteen Hundred ($15006,00) Dol-
lars per annum each,*

It will be noticed that the firsi sentence of
Article 3002 sayst *Whencver any district, county or pre-
cinct officer shall require the services of deputies »»a
he shall apply to the County Commissioners' Courtsee®
By the use of the word "officer* instead of the word offi-
ces, and by the use of the word ®he®, it indicates that the
deputy is for the officer and not for the office or offices.
That being true, as there is only one officer in this in-
stance, the combined off'icer of Sheriff and Assessor and
Collector, there would only be one chief deputy.

There is another and perhaps a stronger rea-
gon why the Sheriff and Assessor and Collector is en-
titled to only one chief deputy. The reasoning in the
above paragraph is based on the theory that the one chief
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deputy goes with one officer, and ss there is only one offi- &%
cer, there can be only ome chief deputy; but the sonclusion
is the same if we decide that there uaohitfmtyh
Saach offlice® instead of"each officer®. The Sheriff and
Aaseseor and Collector of HIdtand County, and all other such
counties, is one office and not two. As we have seoen the
Constitution of Texas provides that the same person shall
hold the combined positions; and the Constitution in Arts-
cle XVI, 8cetion 40, provides that no person shall hold two
of'fices. Therefore, this is bound to be one office. Arti-
cle XVi, Section 40, 1in part, saysg

")lo person shall hold or exercise, at the
sane time, more than one Civil Office of emolu~
ment, except that of Justice of Peace, County
Commissioner, Notary Pubiic and Postmaster,®

Several other offices are listed in the exceptions,
but Sheriff or Asgessor and Collector are not wentioned. In
a discussion of this section of the Constitution, in the case
of Xugle v. Glen Rose Independent School Disf.riot., B0 5. ¥W.
(24) 375, it was saidp

"Our Constitution provides that nc per-
scn shall hold or exercise, at the same time,
more than ons civil office of emolument ex-~
cept in certain cases therein named,™ # # »

"susWe are of the opinion that he could
not legally bold bhoth offices and that when
he qualified as county tax collector he suto-
matically forfeited his right to the offiee
of collector for the schocl district. ®

Discusaing the same section, the Commission of Ap-
peals of Texas, in an opinion by Judge Taylor, in the case
of Udem vs. Sinton Indepondent Schocl District, 2 8. W.
1090, saids

*1t is clear that Cellum could not hold
his office as city assessor and cellector,
and at the same time act as de facto assess-
or and collector #f the schocl district. The
Constitution prehibits the holding and exer-
cise of two such offices. Section 40, art.
18, Constitution of Texas. He could not held
or exercise hoth offices in either a de jure
or de facto capacity,®

Our conclusion l1s that by virtue of the Constitu-~
tion this is only one effice.

Our answer to your gquestion is that in counties bav-
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ing a population of less than 10,000 inhabitants the Shere
iff and Assessor and Collector of Texes is entitled, under
Article 3802 to only one chiet deputy at a salery of
$1800. 00 per annum.

Tours very truly

ATTORMEY GENERAL OF TEXAS _

s

20

Aesiatant




